
ИЗ ИНОСТРАННОЙ АРБИТРАЖНОЙ ПРАКТИКИ

Ниже приводятся на английском языке выдержки из двух арбитражных решений по делам, 
которые администрировались Арбитражным институтом Торговой палаты Стокгольма. 

Одной из сторон в деле, по которому было вынесено первое решение, являлось российское 
лицо; во втором деле обе иностранные стороны контролировались российскими лицами, и спор 
касался российского рынка.

Эти решения приводятся именно ввиду того, что в РФ знания об арбитражных решени-
ях, вынесенных в развитых странах, еще не очень серьезно распространены. Указанный недо-
статок следует, безусловно, устранять. И хотя приведенные ниже решения вынесены 20 лет  
назад, это отнюдь не означает того, что и сегодня они не могут служить иллюстрация-
ми подходов в шведском арбитраже к современным спорам, в которых участвуют россий-
ские субъекты. 

Ранее данные решения были опубликованы в журнале «Stockholm Arbitration Report» (№ 2 
за 1999 г.), который в России доступен мало кому (что является одной из причин решения 
эти воспроизвести). Они публикуются с согласия Арбитражного института Торговой па-
латы Стокгольма.

The following are extracts in English from two arbitration awards in cases administered by the 
Arbitration Institute of the Stockholm Chamber of Commerce. 

One of the parties to the case, in which first award was made, was a Russian entity; in the second case 
both foreign parties were controlled by Russian persons and the dispute concerned the Russian market.

These awards are given below precisely in light of the fact that in the Russian Federation awareness 
of the arbitration awards made in developed countries is not yet very widespread. This shortcoming 
should no doubt be addressed. Though these awards set out below were made 20 years ago that certainly 
does not mean that they may not serve nowadays as illustrations of approaches taken in Swedish 
arbitration towards modern disputes involving Russian parties. 

Previously these awards were published in the “Stockholm Arbitration Report” (No. 2 for 1999) 
which is accessible only to a few in Russia (this is one of the reasons to reproduce them here). The awards 
are published with the consent of the Arbitration Institute of the Stockholm Chamber of Commerce.



Вестник международного коммерческого арбитража   2018. № 1334

ArbitrAtion institute of the stockholm chAmber  
of commerce

ARbITRAL DECISION RENDERED IN 1998  
IN CASE 104/1997

Subject-matters:   (1) Bankruptcy of Respondent during the arbitration. 
   Non-binding effect of the award under Finnish law.
    (2) Discontinuance of the arbitration.

Findings:
(1) Under Finnish law an award rendered against a party in bankruptcy is not binding in the 

bankruptcy proceedings. 
(2) A request for “discontinuance of” the arbitration was construed as a withdrawal of the 

case. 

Parties:   Claimant: X (Russian Federation) 
    Respondent: Y (Finland) 

Place of arbitration:   Stockholm 

Nationality of arbitrators: Sole arbitrator, Swedish 

Arbitration costs:  EUR 2 000 

SuMMARY

In June 1995, X and Y entered into an agreement pursuant to which Y was to undertake the 
construction of a sauna.

The agreement provided for resolution of any disputes between the parties by way of arbitration 
in the Chamber of Commerce in Stockholm, Sweden.

After disputes had arisen between the parties under the agreement, Claimant, in September 
1997, requested arbitration before the Arbitration Institute of the Stockholm Chamber of 
Commerce. The parties agreed that the dispute was to be resolved by a sole arbitrator. In February 
1998, the Arbitration Institute appointed A as sole arbitrator.

The case was referred to the sole arbitrator in July 1998.
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ARbITRAL DECISION

In a document entitled “Arbitral decision”, dated 20 August 1998, the arbitrator ruled as 
follows:

“Respondent was declared bankrupt by decision of the District Court of Lappeenranta, 
Finland, in May 1998. In a meeting on 4 August 1998, the creditors of Respondent decided not 
to continue on behalf of the bankruptcy estate the arbitration proceedings being conducted in 
Stockholm.

In a letter of 12 August 1998, the sole arbitrator informed Claimant that an award rendered 
in an arbitration which is ongoing at the time of a bankruptcy under Finnish law, is not binding 
in the bankruptcy proceedings (such information having been received from the administrator 
of the bankruptcy estate).

Subsequently, in a fax dated 17 August 1998, Claimant submitted that it asked for ‘the 
discontinuance of’ this arbitration. This must be construed as a withdrawal of the claims on the 
part of Claimant.

It is now decided as follows.
This Arbitration is terminated without any ruling under substantive merits of the dispute.
Claimant is ordered to pay... [to the sole arbitrator and the Arbitration Institute of the 

Stockholm Chamber of Commerce].
The fees and expenses of the arbitrator and the Arbitration Institute will be covered out of the 

security paid to the Arbitration Institute and shall ultimately be borne by Claimant.”



Вестник международного коммерческого арбитража   2018. № 1336

ArbitrAtion institute of the stockholm chAmber  
of commerce

FINAL ARbITRAL AwARD RENDERED IN 1998 
IN CASE 16/1998

Subject-matters:   (1) Trading in Russian securities; failure by trader to comply 
with client’s instructions; client’s identity and validity  
of instructions questioned.

    (2) Does deposit of securities with a public notary constitute 
discharge under Article 327 of the Russian Civil Code?

   (3) Applicable law: Russian or Swedish?
    (4) Does a penalty clause relating to late payment apply  

in lieu of or in addition to default interest provisions  
under Swedish law?

Findings:
(1) Where a bank acted as intermediary between the investor and the broker, representatives 

of the bank had apparent authority to represent the broker.
(2) Respondent is obligated to pay to Claimant a principal amount of USD 317 000, as evi-

denced by a statement of account; this obligation cannot be affected by Respondent’s deposit of 
any securities with the Moscow notary, unless and until Claimant has accepted such manner of 
performance by collecting the securities.

(3) Where the contract provided for the application of both Russian and Swedish law, Russian 
law was not, considering the context and the wording of the clause, intended as a general provision 
on applicable law. Swedish law applies to the calculation of interest.

(4) In view of the modest level of the contractual penalty and of the contents of the Agreement, 
the Tribunal finds that the penalty must have been intended to be payable in addition to default 
interest rather than in lieu thereof.

Parties:   Claimant: X (Bahamas)
    Respondent: Y (Cyprus)

Place of arbitration:   Stockholm

Nationality of arbitrators:  Chairman: Swedish
    Arbitrator: Swedish
    Arbitrator: Swedish
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Amount in dispute:   EUR 315 000

Arbitration costs:  EUR 50 000

SuMMARY

R, a Russian living in Moscow, received in 1997 an authority from his American friend, O, who 
owns company X, to invest X’s money in the Russian securities market. Some friend introduced 
R to M (“Manager”) holding a managerial position in a Russian bank (“the Bank”). M explained 
to R that there was a Cypriot company, Y, connected to the Bank, which could advantageously 
be used for securities investments due to the double taxation treaty between Russia and Cyprus. 
R understood that the people working at the Bank were somehow the owners of Y.

Manager further explained to R which documents would be necessary to conclude an agency 
agreement (“the Agreement”) with Y and directed R to work with another of the Bank’s employees, 
A (“Assistant”), who was handling the practicalities.

R collected a necessary power of attorney from O and brought the required documentation to 
the Bank, discussed the Agreement with M, whereafter R was introduced to C, representative of 
the counter-party Y, who signed the Agreement on Y’s behalf on August 6, 1997. After that R had 
no further contacts with C, but his contacts were exclusively with M and A.

The Agreement contains inter alia the following provisions:

“X, in the person of R, acting on the grounds of the Power of attorney, and Y, in the person of 
C… entered into the following contract.

Art. 1. Subject
On the conditions set by this contract Y is under an obligation to legally and otherwise act on 

behalf of himself and at the expense of X selling and buying securities for a fee.
Art. 5. Amenability
5.1. The Parties assume amenability in accordance with the current legal acts of Russia and this 

Agreement clause for non-execution or improper execution of the terms of this Agreement…
Art. 7. Dispute Settlement
7.1. The parties will be willing to settle all disputes and disagreements that can arise due to this 

Agreement by the means of negotiations.
7.2. In case of the disputes between the Parties, concerning the execution of terms of this 

Agreement, the Parties will take all measures to settle these disputes by the means of negotiations. 
In case of impossibility of such agreement between the Parties they should be submitted for the 
consideration to the Arbitration Institute of the Chamber of Commerce of the city of Stockholm. 
The applied law is the law of Sweden.”

X thereafter proceeded to transfer to Y a total amount of USD 300 000 and Y invested these 
funds into Russian securities for X’s account. A number of X’s orders on selling and buying 
securities had been performed by December, when X’s owner, O, expressed fears about the Russian 
market and demanded the money back to the USA. On 17 December 1997 R ordered the sale of 
the securities and the transfer back to X of the funds. R’s letters were personally delivered to his 
usual contact persons – A, and then M. The instructions were disregarded, and on 12 January 1998 
R sent a facsimile with the same request to the Bank. However no funds were transferred, despite 



Вестник международного коммерческого арбитража   2018. № 1338

negotiations held by R on 4 February 1998 with M accompanied by L, the lawyer representing 
both the Bank and Y.

Y declined R’s request to sell these securities, on the basis that Y “had not been validly 
instructed to make such sale” and that X “had not verified that the request had been sent by that 
same company [X] which contracted with Y”. Y refused to recognise R’s signature on the order 
and X’s bank requisites therein, which differed from those stated in the Agreement.

In the written statement of account received by R from Assistant in February 1998 the value 
of securities amounted to USD 317 000. However no money was transferred back to X.

In Y’s opinion, pursuant to Russian law, Y had, because of the prevailing uncertainty, been 
entitled to discharge its obligations to X by depositing the securities with a public notary in Russia. 
X, on the other hand, maintains that Y had failed to account for funds received.

X filed a request for arbitration with the Arbitration Institute of the Stockholm Chamber of 
Commerce, requesting an award ordering Y to pay to X:

– a principal amount of USD 317 000 – in accordance with the last statement of account, 
or, alternatively, of USD 300 000 – the sum initially invested;

– penalties corresponding to 0.01 per cent per day on said principal amount from 27 December 
1997 (10 days after R first requested the money transfer) until the date of the Award;

– interest on the principal amount in accordance with the Swedish Interest Act;
– costs and expenses, including legal fees and costs;
– interest in accordance with the Swedish Interest Act on the total awarded amount, including 

legal fees and costs, from the date of the award until the date of payment.
Y answered that the claim had no merits, since Y had performed its obligations under the 

Agreement through the deposit with a public notary. The deposition certificate for securities 
“at a value of 1 764 000 roubles”, dated 10 September 1998 was presented to the Arbitral 
Tribunal. Y asked the Tribunal to dismiss the claims and order X to reimburse Y for its costs in 
the arbitration.

Having considered the evidence presented and the testimonies by the parties’ representatives, 
the Arbitral Tribunal concluded, that Y acted in a breach of the Agreement and awarded X’s 
claims.

(1) Trading in Russian securities; failure by trader to comply with client’s instructions; 
client’s identity and validity of instructions questioned

Claimant’s position

“The Agreement was signed on behalf of Claimant by R pursuant to a Power of Attorney 
issued by O… Neither O’s authority nor the Power of Attorney issued to R were ever questioned 
by Respondent, not at the conclusion of the Agreement nor when Respondent was subsequently 
instructed by R to make investments under the Agreement.

After O had become concerned about the prospects of the Russian securities market, 
R instructed Respondent … in writing to sell all securities held for the account of Claimant.  
By a subsequent letter of 17 December 1997, R instructed Respondent to transfer the proceeds 
of sale to Claimant’s bank account… This request was repeated in a letter of 12 January 1998. 
Respondent has, however, failed to comply with the written requests made by Claimant through 
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R. According to a Statement of Account dated 5 February 1998 received by Claimant from 
Respondent, the value of the securities was as per such date USD 317 000.

The very contact between Claimant and Respondent was actually established through R and 
was a result of a proposal by M [Manager]. In connection with the signing of the Agreement, 
when R met with C who signed for Respondent, R was also introduced to A [Assistant] who, 
R was told, would manage Claimant’s account and handle any transactions. Thus all concerned 
on Respondent’s side well knew R and that he had the authority to represent Claimant. R’s letter 
of 24 October 1997 was delivered to A [Assistant] personally and his letters of 17 December, 1997 
and 12 January, 1998 were delivered to M [Manager] personally and Respondent’s reference to 
the alleged uncertainties regarding Claimant’s identity and R’s authority are simply a pretext to 
avoid accounting for funds received.

The fact that R’s signature on the Agreement is different from that on the aforementioned 
letters is a result of Respondent’s own request that he sign his name with Latin rather than Cyrillic 
letters since he was acting for a non-Russian company in concluding the Agreement.”

Respondent’s position

“Respondent concluded the Agreement with X, an entity with the legal address... and with 
a bank account No XXXXXX with… bank…

The Agreement required sales orders to be specific and inter alia identify the lowest price at 
which securities should be sold… Further, the Agreement required sales orders to be accompanied 
by a power of attorney for Respondent to sell… These requirements were important, not least 
since the securities would be non-documentary, i.e. not in physical possession of Respondent 
and with an entry in an appropriate register (with a special commercial body, a licensed bank 
or – in certain cases – with the issuer of the security concerned), stating that Respondent was 
the ‘holder’ of the security while X was the ‘owner’ as evidence of the ownership. For a transfer 
to be effected the registries would require documentation emanating from the registered owner 
to be presented by Respondent.

Under the Agreement Respondent could either act in its own name... or in the name of its 
principal… In practice purchases were effected in Respondent’s name but sales, for the reason 
explained in the preceding paragraph, had to be effected in the name of the principal and hence 
the need for a proper power of attorney arose regarding sales but not regarding purchases. R was 
requested to procure such power of attorney but did not do so.

Respondent has received odd letters to its address, but in the name of unrelated individuals, 
requesting Respondent to sell securities and transfer proceeds of sale. These requests have given 
particulars for Claimant wholly different from those given in the Agreement and the person signing 
the requests obviously had a different signature from the person who signed the Agreement for 
Respondent’s counter-party. Furthermore, neither M nor A has held any position with Respondent 
but M… has met with R to discuss with him the problem of opening investment and depository 
accounts with the Bank for Claimant. No transactions have, however, been effected with the 
Bank.

The Statement of Account of 5 February 1998 has nothing to do with Respondent.”
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Findings of the Arbitral Tribunal

Identity of Claimant

“Respondent has questioned whether X which concluded the Agreement with Respondent is 
identical to Claimant, on the bases (i) that the address of X stated in the Agreement differs from 
that of Claimant and (ii) that the bank account designated as Claimant’s differs from that stated 
in the Agreement.

Considering that Respondent when concluding the Agreement accepted R as the lawful 
representative of X on the basis of a Power of Attorney stating Claimant’s address, that M accor-
ding to his witness statement was aware of that address, that the Agreement stating a different 
address was prepared by Respondent itself and that it is in no way unusual that a legal entity 
changes its bank account, the Tribunal cannot find that Respondent had good reason at any 
time to question Claimant’s identity. Considering also the further evidence submitted in the 
arbitration, including the corporate documents for Claimant, the Tribunal finds it established 
beyond any doubt that Claimant is indeed the entity which made the Agreement with Respondent. 
It is furthermore obvious to the Tribunal that Respondent could easily have established this to 
its satisfaction.”

Respondent and its representatives

“According to R’s testimony, the first part of the investment had been made before the 
Agreement was signed. This is verified by written evidence, furnished by Respondent, of a bank 
transfer of USD 250 000 to Respondent with value date 4 August 1997.

Since the Agreement was made on 6 August 1997, it follows that at the time when the Agreement 
was concluded Respondent was already in possession of USD 250 000 of Claimant’s money and 
thus already on that basis had fiduciary duties towards Claimant. Furthermore, the position of 
agent for purposes of securities trading, which Respondent under the Agreement assumed, is by its 
nature very much a position of trust. The principal entrusts the agent with parts of his fortune and 
in return has a right to expect the agent to attend to the principal’s interest in a highly professional, 
faithful and diligent manner. This means inter alia that it is incumbent upon the agent as the expert 
player to clarify to the principal the rules of the game.

Respondent’s communications with Claimant, before and during the present arbitration, have 
been through the facilities of the Bank. It was according to R’s uncontested testimony the head of 
a department of said bank, who introduced R to C who signed the Agreement for Respondent and 
with M or his subordinate at the Bank, A, that R discussed all issues concerning the Agreement 
and the investments thereunder. Only for a couple of minutes did R meet with C in connection 
with the signing of the Agreement and as far as has transpired in this arbitration R had no contacts 
with anyone purporting to represent Respondent except the three individuals mentioned.

Respondent does not deny that the discussions in Moscow on 4 February 1998, when R once 
again requested the money to be remitted back to Claimant, were conducted by M and L. Since, 
in Respondent’s own submission, which is supported by the witness statements of C and M, the 
Bank never administered any assets for Claimant, it is obvious that M in these discussions and in 
L’s presence assumed the role of representing Respondent.
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Yet Respondent maintains in this arbitration that M and A had no authority whatsoever to 
represent Respondent, and invokes witness statements by C [who signed for Y] and M himself to 
such effect. It may well be true that neither of them held any formal position with Respondent. 
However, there is, in the opinion of the Tribunal, no doubt that Respondent must have understood 
that Claimant was under the impression that instructions under the Agreement conveyed to any 
of these two would be effected by Respondent, whatever the underlying arrangements between 
the Bank and Respondent. There is likewise no doubt that Respondent must have understood that 
Claimant would take statements of account emanating from said persons as statements validly 
furnished by Respondent. If this were not the case, then most certainly Respondent would in 
the course of these proceedings have demonstrated how Respondent intended for Claimant’s 
communications and instructions under the Agreement otherwise to reach Respondent and 
would similarly have demonstrated how the substantial amount of money furnished by Claimant 
to Respondent was otherwise intended to be accounted for. The absence of any evidence, or 
indeed any explanation, from Respondent in such regard together with the evidence brought by 
Claimant – in particular R’s testimony – give room for no conclusion other than that Respondent 
fully accepted that Messrs. M and A acted vis-à-vis R as Respondent’s representatives.

Furthermore, even if it may be argued that R displayed a degree of naiveté in his contacts with 
Respondent, it is inconceivable that he would have wanted Claimant to entrust several hundred 
thousand dollars to Respondent, being an unknown offshore company, if he had not been under 
the distinct impression that Respondent was intimately connected to the Bank; banks being 
perceived by people in general as highly trustworthy and respectable institutions. It is thus the 
very association with the bank which has made it possible for Respondent to assume the position 
of agent and thus to come into possession of Claimant’s money.

It is under these circumstances not open to Respondent now to question Manager’s and 
Assistant’s authority to act on behalf of Respondent vis-à-vis Claimant and the Tribunal finds 
their acts to be binding upon Respondent.”

The statements of account

“The Tribunal sees no reason to disbelieve R’s testimony regarding how statements of account 
were rendered. His testimony is also supported by the documentary evidence inasmuch as two 
written statements of account have been submitted, even if these appear as mere computer 
printouts and are unsigned. Again, the Tribunal notes that if this had not been the intended manner 
of accounting, then most certainly Respondent would have furnished evidence and at the very 
minimum a credible explanation of what was the intended manner. It has thus been established 
that Respondent, through A [Assistant], in January 1998 verbally informed R that all securities 
held by Respondent for Claimant had been sold and that the resulting cash balance was USD 
317 000. It has likewise been established that Respondent, again through A, furnished a written 
account to the same effect on February 5, 1998. It follows from the foregoing that this accounting 
by A must be deemed to have been validly made on behalf of Respondent.”
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(2) Does deposit of securities with a public notary constitute discharge  
under section 327 of the Russian Civil Code?

Respondent’s position

“In the circumstances Respondent has pursuant to Article 3271 of the Russian Civil Code been 
entitled to discharge its obligations towards Company X, whether that be Claimant or some other 
entity, by depositing the securities with a public notary. Respondent availed itself of this right by 
depositing the securities with N, notary of Moscow, and notice of such deposit has been given to 
X, by the Respondent as well as by the notary.

Claimant should accordingly proceed to prove its entitlement to the securities before the notary 
and to collect them, but its case against Respondent in these proceedings has no merit and its 
claims should be dismissed and Respondent be reimbursed for its costs in the arbitration.”

Findings of the Arbitral Tribunal

“Respondent has invoked a certificate from N, Notary of Moscow, issued on 10 September 
1998, to the effect that Respondent has deposited securities at a value of 1 764 000 roubles with said 
notary in favour of X; no further particulars of such entity are given in the certificate. Respondent’s 
position in these proceedings is that these securities represented the total of what Respondent 
held to Claimant’s account prior to the deposit and that there is thus no remaining cash balance 
in Claimant’s favour.

The account furnished by A [Assistant] to R in the beginning of 1998 is not easily reconciled 
with said certificate from the notary of September 1998. Proceeding from the assumption that the 
certificate is correct and that Respondent’s statement that it holds no cash to Claimant’s account 
is likewise, two explanations are possible. Either Respondent after the date of the statement of 
account made transactions unauthorised by R, resulting in Respondent holding the securities later 
deposited according to the certificate, or the account furnished by Assistant to R was not correct 
when rendered.

It is quite clear to the Tribunal that following Claimant’s instructions in December 1997, 
repeated in January 1998, Respondent had no right to use money held to Claimant’s account for 

1  [Article 327. Performance of Obligations by the Placing of a Debt on Deposit
1. A debtor has the right to place money or commercial paper or securities due from it on deposit with a notary and, 
in cases provided by a statute, on deposit with a court, if an obligation cannot be performed by the debtor as the 
result of:
1) absence of a creditor or person authorized by it to receive performance at the place where the obligation was to 
be performed;
2) lack of dispositive capacity of the creditor and absence of a representative for it;
3) clear absence of clarity with respect to who is creditor under the obligation, in particular in connection with a dispute 
on this among the creditor and other persons;
4) refusal of the creditor to accept performance or other delay on its part.
2. Placing of a monetary sum or commercial paper or securities on deposit with a notary or a court is considered 
performance of the obligation.
The notary or court, in deposit with whom the money or commercial paper or securities has been placed shall noti-
fy the creditor of this.
(Translation by Peter B. Maggs and A.N. Zhiltsov, edited by The International Centre for Financial and Economic Develop-
ment, Moscow, 1997, pp. 301–302)]
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further purchases of securities. If Claimant’s money was nevertheless used for such purchases, that 
could not wholly or partially relieve Respondent from its obligation to account for the money to 
Claimant, in cash. It is in such context irrelevant – whether Respondent has deposited securities 
for Claimant’s benefit – a party entitled to payment in cash obviously has no obligation to accept 
anything else, even if payment could validly be made by way of deposit with a third party. So if 
the statement of 5 February 1998 was correct when rendered, but the money was later used for 
unauthorised purchases by Respondent, Respondent nevertheless must pay to Claimant, in cash, 
the full principal amount as per that statement.

The remaining possibility is that the account of 5 February 1998 and the verbal information by 
Assistant preceding it were not correct at the time, e.g. because Respondent already then possessed 
for Claimant’s account not cash but the securities later deposited with the notary or because the 
funds had simply been dissipated. The question is then whether the statement of account, even if 
incorrect, gave rise to an obligation on the part of Respondent to account for the stated balance, 
in cash. This question must in the opinion of the Tribunal be answered in the affirmative, for the 
following reasons.

A customer receiving a statement of account from a bank, another financial institution, 
a securities broker or an investment agent does not know – indeed cannot know – whether 
such statement corresponds to any particular transactions undertaken. The customer receives no 
evidence thereof apart from the statement itself. In view of the often large transactional volumes 
and considering the fact that money and securities are fungible, no conclusive evidence could 
normally be furnished anyway. The only proof of what happened to the customer’s money is thus 
the statement of account. But, therefore, such a statement is not simply evidence of an underlying 
transaction open to rebuttal at a later date, it must be viewed as an undertaking by the issuer to 
perform in accordance with the statement of account. Reliable securities trading for others would 
be impossible if it were open to those engaging in such activity to claim that their customers are not 
entitled to receive performance in accordance with statements of account rendered, statements 
seemingly confirming adherence to the instructions of the customers. This is readily apparent if 
it is borne in mind that blanking, legal or illegal, is a well-known feature of the securities trade. 
If a statement of account were not binding, it would be open to a securities trader to engage 
indefinitely in blanking and then choose to perform or not to perform depending on market 
developments, thus leaving his customers with the losses while taking the profits for himself.

Respondent has not attempted to disprove the contents of the statement of account of  
5 February 1998 but has merely stated that it does not originate from Respondent. However, 
Respondent has not in any way accounted for how Claimant’s funds were invested or handled 
prior to the deposit with the notary, apparently made subsequent to 5 February 1998.

Thus, the Tribunal finds that on the basis of the statement of account of 5 February 1998 
and the oral information preceding it, Respondent is obligated to pay to Claimant a principal 
amount of USD 317 000 and that this obligation cannot be affected by any Respondent’s deposit 
of securities with the Moscow notary, unless and until Claimant has accepted such manner of 
performance by collecting the securities.”
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(3) Applicable law: Russian or Swedish?

Claimant’s position

“Claimant takes its positions on the basis of Swedish law since that, in Claimant’s submission, 
based on Article 7.2, is the substantive law applicable to the Agreement.”

Respondent’s position

“The Agreement is subject to Russian substantive law while Swedish law only governs the 
arbitration procedure. This follows from Article 5.1 of the Agreement…”

Finding of the Arbitral Tribunal

“The parties have argued as to whether Swedish or Russian law is of relevance to the 
determination of the dispute. Neither party has made any reference to the laws of Cyprus.

The conclusions reached by the Tribunal this far do not depend on whether the Agreement is 
subject to Swedish law, as argued by Claimant, or Russian law, as argued by Respondent. It has 
in no way been demonstrated in these proceedings that application of Russian law could lead to 
a result different from that reached above. In particular, the wording of Article 327 of the Russian 
Civil Code gives no support for the proposition that Respondent could validly have discharged 
its obligations vis-à-vis Claimant by a deposit of securities. Firstly, the Article does not appear to 
allow deposit of securities as performance of a monetary obligation and, secondly, the purported 
uncertainty as to who is the creditor on which Respondent bases its reference to Article 327 did 
not, in the Tribunal’s opinion, exist.

The Tribunal must, however, determine the issue of applicable law for purposes of deciding 
Claimants interest claims, which are based on specific provisions of Swedish law.

The language of the last sentence of Article 7.2 is in itself clear: It means that Swedish substantive 
law shall be applied. It appears in an Article dealing with settlement of disputes, where it is not 
unusual to find provisions on applicable law.

As pointed out by Respondent, Article 5.1, by contrast, makes reference to current legal acts 
of Russia. It is said that the Parties ‘assume amenability’ in accordance therewith. The Article 
as a whole deals with liability. In context and considering the wording, it seems to the Tribunal 
unlikely that Article 5.1 could have been intended as a general provision on applicable law, and 
under all circumstances it is far too ambiguous to oust the plain meaning of Article 7.2. No particular 
provisions of Russian legislation relevant to the determination of liability for breach of contract have 
been demonstrated in this arbitration and consequently the Tribunal may under all circumstances 
determine the dispute on the basis of general principles of law as contained in Swedish law and 
may apply Swedish law to the issue of interest.”

(4) Does a penalty clause relating to late payment apply in lieu of or in addition  
to default interest provisions under Swedish law?

Findings of the Arbitral Tribunal

“Article 5.2 of the Agreement reads as follows:
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‘A Party exceeding the time-limit of the financial obligations, specified by this agreement, pays 
the other Party a fine in the amount of 0.01 % of the delayed sum as a forfeit for every calendar day 
of the delay, but no more than 10 %.’

Article 5.4 of the Agreement reads as follows:

‘The payment of fines does not release the fault Party from the execution of the obligations and 
caused loss compensation.’

The Tribunal finds that the time-limit for Respondent’s specific financial obligation to pay 
the disputed amount to Claimant was 12 January 1998 when this was demanded by R’s fax to 
Manager; while Respondent was in default prior to such date the movements on the account as 
late as on 8 January 1998, evidenced by the statement of 5 February 1998, make it impossible to 
compute any penalty prior to 12 January 1998. The penalty accrued until the date of this Award 
is thus USD 10 880.

In view of the modest level of the penalty and of the contents of Article 5.4 of the Agreement, 
the Tribunal further finds that the penalty must have been intended to be payable in addition to 
default interest rather than in lieu thereof. Claimant is thus also entitled to interest, at a rate which 
by 8 percentage units exceeds the official discount rate as from time to time fixed by the Bank of 
Sweden, from 12 January 1998 until Payment on USD 317 000 [principal amount] and on the 
penalty amount from the date of this Award until payment.”

AwARD

“Respondent is ordered to pay immediately to Claimant an amount of USD 317 000 plus 
interest thereon at a rate which by 8 percentage units exceeds the official discount rate as from 
time to time determined by the Bank of Sweden from 12 January 1998 until payment;

Respondent is ordered to pay immediately to Claimant a further amount of USD 10 880 plus 
interest thereon at a rate which by 8 percentage units exceeds the official discount rate as from 
time to time determined by the Bank of Sweden from the date of this Award until payment;

Respondent is ordered to further reimburse Claimant its costs on this arbitration by paying 
immediately (i) the amount… plus interest on both amounts at a rate which by 8 percentage units 
exceeds the official discount rate as from time to time determined by the Bank of Sweden from 
the date of this Award until payment;

The fees and costs of the arbitrators are determined…
The fees of the Institute are determined…
Respondent is ordered to reimburse Claimant its costs for items 4 and 5 above by paying 

immediately… plus interest thereon at a rate which by 8 percentage units exceeds the official 
discount rate as from time to time determined by the Bank of Sweden from the date of this Award 
until payment.”


